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Specific Types of Advertisingtc \l1 "Specific Types of Advertising
A.
Politicaltc \l2 "A.
Political
1.
Federal Regulationtc \l3 "1.
Federal Regulation
The United States Congress has enacted the Federal Election Campaign Act to regulate federal elections.
  This act covers both primary and general elections for federal offices.  The federal offices covered by the Act are the Office of President or Vice President, or of Senator or Representative in the Congress.  The Act affects publishers as follows and supersedes state law in federal elections.  Note that the federal law applies only to advertisements “expressly advocating the election or defeat of a clearly identified candidate” under 52 U.S. Code § 30120.
(
Ads advocating for a specific candidate.  An advertisement “expressly advocating the election or defeat of a clearly identified candidate” must state the advertisement has been authorized by the candidate or his authorized political committee, or if not authorized by the candidate or his committee, it shall state the name of the person who made or financed the advertising and state that it was authorized by the candidate.
 

Examples:

(
Paid for by John Smith, Candidate for Congress (as required by subsection (a)(1));

(
Paid for by Al Jones and authorized by John Smith for Congress Committee (as required by subsection (a)(2));

(
Paid for by Concerned Citizens Committees and not authorized by any candidate (as required by subsection (a)(3)).

(
Under 52 U.S. Code § 30120(b), the allowable charge for the space cannot exceed the charge for comparable use of the space.
  This means the allowable charge for political advertisements is whatever is charged a national or general rate advertiser.  It is lawful to allow discount privileges to political candidates.  However, all political candidates covered by the Federal Election Campaign Act must be given this privilege or an illegal campaign contribution by the newspaper has occurred for the candidates who are allowed an advertising discount.

(
Corporate Campaign Contributions. The law related to corporate campaign contributions changed dramatically after the Supreme Court’s ruling in Citizens United v. FEC.  The court held that “the free speech clause of the First Amendment to the Constitution prohibits the government from restricting independent expenditures for communications by nonprofit corporations, for-profit corporations, labor unions, and other associations.”  As such, pursuant to 11 CFR 114.10, corporations, such as a newspaper owned in a corporate form of business, may make independent expenditures, defined in 11 CFR 100.16 as expenditures “by a person for a communication expressly advocating the election or defeat of a clearly identified candidate that is not made in cooperation, consultation, or concert with, or at the request or suggestion of, a candidate,” and electioneering communications, or certain communications within 60 days of an election, as defined in 11 CFR 100.29.  Since the ruling came down in 2010, a corporation, , still must meet certain regulation requirements.  Corporations and labor organizations are prohibited from making coordinated expenditures as defined in 11 CFR 109.20, coordinated communications as defined in 11 CFR 109.21, or contributions as defined in 11 CFR part 100, subpart B.
The Federal Election Campaign Act does not affect newspapers in these important ways:

(
A newspaper is free to refuse political advertisements, but according to the Federal Election Commission’s website, “[r]ates charged by newspapers and magazines for campaign advertising must be comparable to those charged for noncampaign advertisements”;

(
A newspaper does not have to keep special records on the advertisements it does accept; and

(
The Act does not specify the particular size or type face for disclaimers included in the advertising.  However, according to the Federal Election Commission’s website, all disclaimers “must be ‘clear and conspicuous’ regardless of the medium in which the communication is transmitted. A disclaimer is not clear and conspicuous if it is difficult to read or hear, or if its placement is easily overlooked.”
2.
State Regulationtc \l3 "2.
State Regulation
(
Pursuant to K.S.A. 25-2407, corrupt political advertising is publishing or causing to be published, a political advertisement not containing the word "advertisement" or the abbreviation "adv." together with the name of the person or organization paying for the advertisement.
 This statute applies to “any paid matter which expressly advocates the nomination, election or defeat of any candidate” or “any paid matter which is intended to influence the vote of any person or persons for or against any question submitted for a proposition to amend the constitution or to authorize the issuance of bonds or any other question submitted at an election.”  Failure to comply with this statute constitutes a Class C misdemeanor, and like all misdemeanors classified as such, is punishable by confinement in the county jail for not more than thirty days or a fine not exceeding $500 or both.

K.A.R. 19-20-4 provides additional guidance for what information disclaimers must include.  For example, “If a political committee is responsible for the advertisement or item, the chairperson's name and the name of the political committee shall be disclosed.”
A newspaper should accept no political advertising not containing the word "advertisement" or "adv." along with the name of the person or organization paying for and responsible for the advertisement.  
(
The Kansas Campaign Finance Act of 1981 deals with abuses in campaign contributions and expenditures. Pursuant to K.S.A. 25-4156, the allowable charge for political advertisements cannot exceed the charges made for comparable use of such space for other purposes.
 Charging an excessive amount for political advertising is deemed an intentional violation, and is punishable as a Class A misdemeanor.
  A Class A misdemeanor is punishable by confinement in the county jail for not more than one year or a fine not exceeding $2,500.00 or both.

The scope of the Kansas Campaign Finance Act has been narrowed by decisions of the Governmental Ethics Commission (formerly the Public Disclosure Commission), and the Attorney General, who are in charge of interpreting and administering the Act.  The Act is only applicable to candidates for offices elected on a statewide basis. "State office" means "officers elected on a statewide basis, members of the house of representatives and state senators, state board of education members, district magistrate judge, and district attorneys."

The Kansas Public Disclosure Commission interpreted the meaning of K.S.A. 25-4156 as follows:

". . . As we understand newspaper advertising, space is charged at different rates depending upon, among other issues, the number of advertisements, the size of the advertisements, the ability to collect payment, and the likelihood of future advertisements.  Once these issues have been reviewed, a business judgment is made and the newspaper offers a rate for the particular advertiser.  Obvious, from a review of the issues to be considered, a political campaign would not likely receive the lowest rate available to, for example, a large, established commercial concern, and we do not think the statute so requires.  Rather, it is our opinion that so long as the rate charged is within a broad range of charges available and is based on a reasoned business judgment, that the statute permits rather than the lowest possible charge."

A newspaper can charge any reasonable rate for political advertising if based upon a sound business decision.  There should not be any discrimination in rates between candidates for the same office and rates should be the same as that charged for similar type advertisements.  For example, national campaign advertisements should carry national rates and local campaigns should be charged local rates.  A newspaper may require payment in advance.

B.
Gamblingtc \l2 "B.
Gambling
(
Lotteries.  Lotteries and the sale of lottery tickets are prohibited in Kansas by Article 15 Section 3 of the State Constitution.  However, the legislature may adopt a state-owned and operated lottery. A lottery is defined as a scheme for the distribution of money or property among those who have given valuable consideration for a chance.  The three elements necessary for a distribution scheme to be a lottery are:  (1) consideration, (2) prize and (3) chance.
 
In 2014, the Kansas Constitution was amended to allow “churches, veteran’s organizations, charities, and other nonprofits to legally hold raffles. The Constitutional Amendment would restrict the number of raffles per year and ban electronic gaming or vending machines selling raffle tickets.”  A nonprofit whose gross annual receipts are less than $25,000 does not have to apply for a raffle license from the KDOR.  If a nonprofit’s gross receipts are less than $25,000, or if the nonprofit has obtained a license, a newspaper may consider advertising the raffle.  However, the Kansas Department of Revenue (KDOR) recommends “raffles containing firearms be finalized through a Federal Firearms Licensee (FFL). The check performed by the Federal Bureau of Alcohol, Tobacco, Firearms and Explosives (not FFL) protects both the charity and the winner by checking the ability of the winner to possess the firearm.”

Further, the USPS Domestic Mail Manual provides that “unlawful mail matter” is “any letter, newspaper, periodical, parcel, stamped card or postcard, circular, or other matter permitting or facilitating participation in a lottery” is prohibited, but also provides that enforcement is unlikely unless the raffle was “fraudulently or inappropriately administered.” 

3.2 Unlawful Mail Matter

Unlawful matter includes any letter, newspaper, periodical, parcel, stamped card or postcard, circular, or other matter permitting or facilitating participation in a lottery; any lottery ticket or part thereof or substitute; and any form of payment for a lottery ticket or share.

Section E670 describes nonprofit standard mail (formerly known as nonprofit bulk rate) requirements.

http://pe.usps.gov/archive/html/dmmarchive1209/E670.htm#Rdb11624

Reading Section 5, we don't find specific mention of lotteries or raffle tickets. However, interpreting sections 5.4 and the 5.6 particularly, it's difficult to see how furthering a lottery or raffle, even for charity, would be permissible.

EXCEPT, that a 2000 US Supreme Court ruling has made it difficult for the US Justice Department to enforce the restrictions on charitable lottery/raffle mailings. See: 

http://www.justice.gov/olc/18usc1302.htm. However, the Justice Department may still prosecute under the USPS regulations when it believes a lottery or raffle is fraudulently or inappropriately administered.

So, it appears that the statutes are still on the books, but that they will only be enforced if the charity is found to be operating its raffle or lottery improperly or illegally.

I’ve never heard of an instance where the USPS has come back on a Kansas newspaper for advertising a raffle. Generally, it only gets involved if someone has tried to scam people into buying tickets and never had any intention of giving the money to a non-profit.
It is a violation of federal law to mail lottery advertisements or tickets contained in any newspaper, circular, pamphlet or publication.  Advertisements and tickets may be mailed within a state if that state conducts a lottery.  Advertisements may also be mailed from states conducting lotteries to connecting states conducting lotteries.  Advertisements of lotteries may be mailed into a state prohibiting lotteries if the advertisements are contained within a newspaper published in a state conducting a lottery.

(
Bingo.  Under the Kansas Constitution Article 15 Section 3a, Bingo operations may be conducted by licensed nonprofit religions, charitable, fraternal, educational and veteran organizations.
  Advertisements of any bingo game must include the full name of the organization licensed to conduct the bingo game.
 

Postal laws also currently still technically prohibit bingo advertisements.  It is doubtful that the Postal Service would enforce a stop or cease and desist order as a response to advertisements for State licensed bingo games under this law.

(
Bet Making (Gambling).   Gambling advertisements are prohibited in Kansas except for state licensed pari-mutual wagering (horse and dog racing) and the State Lottery.  Under Federal law it is unlawful to transmit over a wire communication facility information assisting in the placing of bets or wagers on any sporting event or contest.  This restriction does not apply to newspapers and to valid news reporting of sporting events or contests.

(
Casino Gaming.   Under the Charity Games Advertising Clarification Act,
 it is illegal to mail a newspaper containing any advertising of a lottery, gift, enterprise or scheme offering prizes dependent in whole or in part or chance, unless it is operated by the State or is a) otherwise legal in the state and (b) conducted by a not-for-profit organization, or by a commercial enterprise and is clearly occasional and incidental to its primary business.  As discussed, above, schemes constituting lotteries are illegal in Kansas and may not be advertised.  The “non-profict” and “incidental” exceptions do not apply in Kansas because all such schemes are prohibited.
Games legally conducted by Indian tribes are not governed by these laws and may be freely advertised.

(
Poker.   Kansas does not regulate poker tournament advertisements,
 but poker is considered a lottery and is therefore illegal if any consideration to enter a tournament is given by the contestant.  Accordingly, such tournaments may not be advertised since the underlying scheme is illegal.  Consideration for this purpose would include entry fees, door or cover charges, required minimum drink or food purchase.  A truly free poker contest is not prohibited.

C.
Professionaltc \l2 "C.
Professional
A professional is a person using special and usually advanced education and skill in that person's vocation or occupation.  Typical professionals are lawyers, medical professionals and engineers.  Professionals are usually regulated in their conduct of business on two levels -- by the profession's societies and associations and by state authority granting licenses to practice.

As long as the advertising is not false, misleading, fraudulent, deceptive, self-laudatory or contains unfair statements or claims, then it will comply with professional ethics rules and with state licensing authorities rules.  The United States Supreme Court in Bates and Osteen v. State Bar of Arizona,
 held professional advertising has limited protection under the First Amendment as commercial speech.  To regulate commercial speech by professionals, the state licensing authorities must draw restrictions narrowly and the regulation must further a substantial state interest, such as protection of the general public welfare.

Examples of advertising by professionals:

(
Accountants - Accountants are permitted to advertise as long as the advertising is not false, fraudulent, misleading, deceptive or contains certain unfair statements or claims.  Accountants are regulated by the Kansas Board of Accountancy.

(
Attorneys - An attorney may advertise such facts as his name, address, telephone number and office hours, biographical information, including educational background, language abilities and legal publications.  Information concerning the cost of initial consultation, the availability of a fee schedule, the range of fees for services, contingent fee rates, hourly rates, and fixed rates for specific services may be advertised.  Any advertisement must include the name of at least one lawyer responsible for its contact.
   Kansas has adopted the Model Rules of Professional Conduct, effective March 1, 1988.
 

(
Dentists - The American Dental Association has adopted its Principles of Ethics and Code of Professional Conduct addressing advertising by dentists.  These rules indicate a dentist should not misrepresent his training and competence in any false or misleading way.  A dentist may not use a false or misleading trade name or assumed name, nor use the name of a dentist who has not been actively associated with the practice for more than one year.  A dentist may advertise specialization as long as the dentist has met all existing educational requirements and standards set forth by the American Dental Association.

(
Dental Hygienist - A dental hygienist is a professional who assists a dentist by making routine oral examinations and cleaning teeth.  Dental hygienists are required by most states to work under direct dentist supervision.  The Kansas Dental Board has adopted regulations permitting dental hygienic advertising.
  A dental hygienist may not advertise independently.

(
Dispensers of hearing aids are regulated by the Board of Hearing Aid Examiners.
   Psychologists are regulated by the Behavioral Science Regulatory Board.

(
Engineers - The Engineers Council for Professional Development and National Society of Professional Engineers have adopted Canons of Ethics for Engineers and Rules of Professional Conduct.  These Canons and Rules address the issue of engineer advertising.  Canon 5 states engineer will avoid deceptive acts in the solicitation of professional employment.  Rule 3 states that engineers shall avoid statements that contain puffery or any material misrepresentation of fact.
  Rule 5 states that an engineer may advertise his practice and availability but only in media necessary to directly reach an interested and potential client or employer and only in a dignified and reputable media.

(
Other - Medical Professionals and Medically Related Professions -  Optometrists are regulated by the Board of Examiners in Optometry. 
  Generally, such advertising must not be fraudulent.
   Pharmacists are regulated by the Board of Pharmacy. 
 Nurses are regulated by the Board of Nursing.
 

(
Physicians - The American Medical Association currently encourages and assists all physicians to report all false or deceptive advertising to the appropriate state agency.  The AMA's current Principles of Medical Ethics does not define what can and cannot be advertised by physicians.  In the past, these principles have been very restrictive.  The guiding principle of the current Principles of Medical Ethics is that physicians should observe all laws, uphold the dignity and honor of the profession and accept its self-imposed disciplines.  If a physician advertises to offer a free service, the physician shall only perform such service.  The physician shall explain further procedures and costs before performing any other services.
   Most state licensing authorities exercise very little control over advertising by physicians and depend on regulation by local and state medical societies.  Physician’s and other health care providers are regulated by the Kansas Board of Healing Arts.
(
Veterinarians - General false advertising restrictions apply which prohibits false advertising by veterinarians.
 

D.
Currencytc \l2 "D.
Currency
The printing or republication of U.S. currency and stamps illustrations is governed by federal law.
  The U.S. Supreme Court in Reagan v. Time, Inc.
, altered currency republication law.  Newspapers and advertisers may now print or photograph any currency likeness for any purpose as long as the illustrations comply with certain restrictions of size, color, and disposition of plates and negatives:

(
Illustrations of currency and stamps must be either undersized (less than 3/4 size of actual currency), or oversized (more than 1 and 1/2 of the original) and must be in black and white.  Negatives and plates used in making the illustrations must be destroyed after use. 

(
The publishing restrictions do not apply to illustrations, such as scribbled drawing merely suggesting currency but not actually "in the likeness of" genuine currency.  These types of illustrations could be in color without violating the laws since they are not likenesses nor could they be construed to be a likeness of currency.

E.
Alcoholic Beveragetc \l2 "E.
Alcoholic Beverage
The control exercised by state and federal governments over alcoholic beverage advertising is dependent upon the First and Twenty-First Amendments to the United States Constitution.  These two amendments provide conflicting directives.  The First Amendment protects the liquor industry's freedom of speech in its commercial advertisements, while the Twenty-first Amendment grants the states authority to regulate alcoholic beverages.

(
First Amendment Protection.  Historically, commercial speech has not received the same heightened protection given other areas of free speech.  Alcoholic beverage advertising, as a form of commercial speech, suffers because of this lack of protection.  The United States Supreme Court in Central Hudson Gas and Electric Corp. v. Public Service Comm.
 provided a four-part test to determine if a particular governmental regulation on commercial speech was constitutional.  See Chapter Two for decision of Central Hudson.  The courts have found an advertisement proposing a sale of alcoholic beverages is a lawful activity.

The Tenth Circuit Court of Appeals has concluded that, since that advertisement is intended to promote alcohol, there is a direct connection between the state's interest in the consumption of alcohol and the regulation of alcoholic advertisement.  An advertising restriction only restricting the time, place and manner of the advertisement will be held constitutional, while a complete ban on advertisements will be stricken as unconstitutional.
(
Twenty-first Amendment.  State police powers are defined as the ability to regulate matters concerning the health, safety and welfare of citizenry.  Under the traditional state police powers, the states have broad authority to regulate alcoholic beverages.  This broad authority has been expanded to more than normal state authority over the health, safety and welfare of the citizens by the language of the Twenty-first Amendment.  Section 2 of the Twenty-first Amendment states:  "The transportation or importation into any state, territory, or possession of the United States or delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited."

(
State  Restrictions.  Kansas prohibits advertisements by means of handbills, which is broadly interpreted, advertising by means of billboards, and displaying liquor in the store’s window.
  There are no Kansas restrictions upon advertising of cereal malt beverages or alcoholic beverages in Kansas newspapers, except advertising of a farm winery or micro brewery (which must be approved by the Director of Alcohol Beverage Control prior to placement) under K.S.A. 41-714.  Price, brand and similar matters may be freely advertised.  "Handbills" can mean any separately distributed printed matter not included in a newspaper.

Applicable ABC regs as of 2008: 

While administrative regulations still prohibit certain advertising practices, the stated policy of the ABC is that there will be no enforcement, except as to handbills and below cost advertising.

Pursuant to K.S.A. 41-2640, certain illegal practices by licensed alcohol beverage and cereal malt beverage sellers and clubs cannot be advertised:

(
Free drinks;

(
Drinks below cost;

(
Unlimited drinks at fixed cost;

(
Preferred pricing to certain individual;

(
Free larger size drink; and

(
Games and contests including drinking.

Questions regarding advertising of these products and practices may be directed to Alcohol Beverage Control (785) 296-7015 or email at abc_email@kdor.state.ks.us.

(
Federal Regulations.

Both the FTC and the Bureau of Alcohol, Tobacco and Fire Arms (BATF) regulate alcoholic beverage advertisements.  The FTC merely restricts false and/or misleading advertisements.  This would necessarily encompass alcoholic beverage advertisements.  The BATF, however, heavily regulates the advertisement of alcoholic beverages.
  The BATF divides  alcoholic beverages into three separate categories:  wine, distilled spirits and malt beverages.

Certain statements are mandatory for alcoholic beverage advertisements.  The BATF requires the advertisement to provide a known address of the responsible advertiser and the class in which the product belongs.  Wine advertisements must state the wine type and any distinctive designation. 
 Also, distilled spirit advertisements must state the alcoholic content and the percentage of spirits from which it is distilled.

(
Prohibited statements for all products.

(
False or misleading statements;

(
Statements that are disparaging of a competitor's product;

(
Obscene or indecent statements;

(
Statements relating to analysis, standards, or tests which the director finds to be misleading to the consumer;

(
Statements relating to a guarantee which the director finds to be misleading to the consumer;

(
Statements that the product is made, bottled, labeled or sold in accordance with governmental authorization, law or regulations;

(
Statements inconsistent with the labeling of the product;

(
Statements or pictorial representation of flags, seals, coat of arms, crests and other insignia which are likely to mislead the consumer;

(
Statements using the word "bond" or any form thereof unless specifically permitted; and

(
False or misleading statements regarding the curative or therapeutic effects of the beverage.

(
Prohibited statements for wine:

(
Statement of alcoholic content;

(
Words which create the impression that the wine is similar to any distilled spirits;

(
Statements of age;

(
Statements of bottling date or other dates; can state simply "bottle in (year)."
 

(
Statements indicative of origin unless the same statements also appear on the label; and

(
Use of the word importer or similar words.

(
Prohibited statements for distilled spirits advertising:

(
The use of the word "pure";

(
The word "double distilled," "triple distilled," or similar words;

(
Statements of age unless the same is also on the label of the product; and

(
Statements of origin other than the actual place of origin.

(
Prohibited statements for malt beverages:

(
Statements as to alcoholic content;
 

(
Use of the word "beer," "lager," "ale," "porter," or "stout," if the product contains less than one half of one percent of alcohol by volume.


Comparative advertising must not “disparage” a competitor’s product; including taste tests.  Taste test ads must be non-deceptive, not misleading and based on scientifically accepted procedures.

F.
Financial Institutionstc \l2 "F.
Financial Institutions
The right of a financial institution to advertise is implicit in its right to engage in the banking business.
  Deposit advertising is subject to the regulation and supervision by Federal Bank Regulatory agencies.  Credit advertising is regulated under federal law, specifically the Truth in Lending Act and regulations thereunder.  State law affects financial institution's advertising rights.

(
Deposit Advertising.  
Advertising by deposit institutions is regulated by one of several federal agencies regulating the specific type of institutions.  National banks are regulated by the Office of the Comptroller of the Currency.  The Federal Reserve Board regulates the advertising allowed by member national banks  and member state banks.  The Federal Deposit Insurance Corporation (FDIC) regulates the advertising practices of Federal Reserve system non-members.  The Federal Home Loan Bank Board regulates advertising practices of savings and loan associations and federal savings banks.  The Federal Savings and Loan Insurance Corporation (FSLIC) regulates advertising by member insured institutions not chartered by the Federal government.

The National Credit Union Administration supervises advertising of federally chartered or insured credit unions.  In addition, the financial industry itself has issued a "Statement of Principle of America Bankers Association as a voluntary code of ethics for bank advertising.  The code itself is not legally binding on a bank, however the Comptroller of the Currency has included it in his handbook for consumer examinations and code violations are cited by National Bank Examiners.  The basic principles to be followed in financial institution depository advertising is all statements must be truthful, statements must be presented so the intended audience can reasonably understand the message presented and it is not necessary for the advertisement to contain all the details, but rather the important features so no false impressions are created or a person mislead.

If the rate of interest is advertised, regulations require it be advertised in terms of an annual rate of simple interest.  The advertisement may also contain a statement of yield achieved through compounding interest during one year, as long as the simple interest and compound interest rates are displayed in equal type and print.  If the advertised interest rate requires funds to be held in the deposit account for a certain length of time, that must be disclosed.  If there is any penalty for early withdrawal, it must be disclosed.

Interest rates for a minimum deposit and a higher rate on any money in excess must be disclosed clearly and in a manner leaving no confusion as to the interest rates being paid.  If an account offers a higher rate for a short initial period and then a lower rate for the time thereafter, it must be clearly disclosed.

Ordinary and recurring service charges must be disclosed.  If a minimum balance is required, that fact must be disclosed.  A deposit institution must disclose in its advertising enough information to not mislead or confuse its customers.

(
Credit Advertising.  Advertisements by lending institutions for consumer credit must comply with the Truth in Lending Act and the regulations promulgated by the Federal Reserve Board entitled Regulation Z.  Regulation Z defines an advertisement as "a commercial message in any medium that promotes, directly or indirectly a credit transaction."  The Truth in Lending Act applies only to consumer credit and consumer credit transactions.  A consumer credit transaction is a transaction in which credit is offered or extended to a person primarily for personal, family or household use.  The Truth in Lending Act prohibits any advertising that aids, promotes or assists directly or indirectly any extension of consumer credit offering credit or credit terms that are not "usually or customarily offered."

In addition to the Truth and Lending Act and Regulation Z, credit advertising must also comply with the Equal Credit Opportunity Act, which is directed at discriminatory treatment in extending credit by financial institutions.  The Equal Credit Opportunity Act and Regulation B promulgated by the Federal Reserve Board prohibits advertising to applicants or prospective applicants that would discourage an application for credit on the basis of the applicant's race, color, religion, national origin, sex, marital status or age.  The Fair Housing Act requires lending institutions to not discriminate on the basis of race, color, religion, sex or national origin.  Advertisements promoting the extension of credit to purchase, improve or repair a dwelling, must contain a statement the institution makes its loan without regard to race, color, religion, sex or national origin and contain a specific logo required under the Fair Housing Act.

(
Miscellaneous Advertising Requirements.  A national bank must include the word "national" in any advertising.  Federal savings and loans are required to have the word "savings" in their name and indicate they are federally chartered in their advertising.

If a bank is insured by the Federal Deposit Insurance Act, then advertisements regarding  deposits must contain a statement that the institution is a member of the Federal Deposit Insurance Corporation.  The FSLIC requires insured institutions to advertise they are a member of the FSLIC.  Credit unions insured by the National Credit Union Administration must state they are insured by the National Credit Union Administration.  National banks are required by the Office of the Comptroller of Currency to retain copies of all advertising for at least two years.

Kansas has regulated financial institution advertising in certain instances.  With regard to a consumer credit transaction, the representation and statement of the interest rates, terms and credit offered must not be false, misleading or deceptive.   The Savings and Loan department of the State of Kansas has also promulgated a regulation to the effect that lack of required insurance must be disclosed with sufficient prominence.

(
Violating Advertising Restrictions on Financial Institutions.  Depository institutions violating advertising-related regulations on deposits are penalized by a cease-and-desist order from the regulatory agency in charge of regulating that institution.  It is possible for the regulating agency to impose stricter penalties, such as removal of its right to operate as a financial institution.

Credit advertising not complying with the Truth in Lending Act or any of the other regulations can result in penalties from both the regulatory agency in charge of advertising regulation and in a civil action by a person who has been damaged by the misleading or inaccurate advertising.  Under the Truth in Lending Act, the creditor violating the advertising restrictions can be held liable to the person injured in amount of $100 or in any amount equal to twice the finance charge required in connection with such transaction -- whichever is greater.  Such liability shall not exceed $1,000 on any credit transaction.  Newspapers are specifically excluded from liability for disseminating advertisements violating the Truth in Lending or Regulation Z.  It is still important for financial institution advertising to be truthful accurate and not misleading in any manner, whether it be credit advertising or depository advertising.

G.
Fair Housing

Section 804(c) of the Fair Housing Act prohibits the making, printing and publishing of advertisements which state a preference, limitation or discrimination on the basis of race, color, religion, sex, handicap, familial status, or national origin.  The prohibition applies to publishers, such as newspapers and directories, as well as to persons and entities who place real estate advertisements.  It also applies to advertisements where the underlying property may be exempt from the provisions of the Act, but where the advertisement itself violates the Act.


Publishers and advertisers are responsible under the Act for making, printing, or publishing an advertisement that violates the Act on its face.  Thus, they should not publish or cause to be published, an advertisement that on its face expresses a preference, limitation or discrimination on the basis of race, color, religion, sex, handicap, familial status, or national origin.  To the extent that either the Advertising Guidelines or the case law do not state that particular terms or phrases (or closely comparable terms) may violate the Act, a publisher is not liable under the Act for advertisements which, in the context of the usage in a particular advertisement, might indicate a preference, limitation or discrimination, but where such a preference is not readily apparent to an ordinary reader.


1.
Race, color, national origin.  Real estate advertisements should state no discriminatory preference or limitation on account of race, color, or national origin.  Use of words describing the housing, the current or potential residents, or the neighbors or neighborhood in racial or ethnic terms (i.e., white family home, no Irish) will create liability under this section.


However, advertisements which are facially neutral will not create liability.  Thus complaints over use of phrases such as master bedroom, rare find, or desirable neighborhood should not be filed.


2.
Religion.  Advertisements should not contain an explicit preference, limitation or discrimination on account of religion (i.e., no Jews, Christian home).  Advertisements which use the legal name of an entity which contains a religious reference (for example, Roselawn Catholic Home), or those which contain a religious symbol, (such as a cross), standing alone, may indicate a religious preference.  However, if such an advertisement includes a disclaimer (such as the statement “This Home does not discriminate on the basis of race, color, religion, national origin, sex, handicap or familial status”) it will not violate the Act.  Advertisements containing description of properties (apartment complex with chapel) or services (kosher meals available) do not on their face state a preference for persons likely to make use of those facilities, and are not violations of the Act.
The use of secularized terms or symbols relating to religious holidays such as Santa Claus, Easter Bunny or St. Valentine’s Day images or phrases such as “Merry Christmas”, “Happy Easter”  or the like does not constitute a violation of the Act.


3.
Sex.  Advertisements for single family dwellings or separate units in a multi-family dwelling should contain no explicit preference, limitation or discrimination based on sex.  Use of the term master bedroom does not constitute a violation of either the sex discrimination provisions or the race discrimination provisions.  Terms such as “mother-in-law suite” and “bachelor apartment” are commonly used as physical descriptions of housing units and do not violate the Act.

4.
Handicap.  Real estate advertisements should not contain explicit exclusions, limitations, or other indications of discrimination based on handicap (i.e., no wheelchairs).  Advertisements containing descriptions of properties (great view, fourth-floor walk-up, walk-in closets), services or facilities (jogging trails) or neighborhoods (walk to bus stop) do not violate the Act.  Advertisements describing the conduct required of residents (non-smoking, sober) do not violate the Act.  Advertisements containing descriptions of accessibility features are lawful (wheelchair ramp).


5.
Familial status.  Advertisements may not state an explicit preference, limitation or discrimination based on familial status.  Advertisements may not contain limitations on the number or ages of children, or state a preference for adults, couples or singles.  Advertisements describing the properties (two bedroom, cozy, family room), services and facilities (no bicycles allowed) or neighborhoods (quiet streets) are not facially discriminatory and do not violate the Act.


6.
All publishers should use an “equal housing opportunity logo” or statement in advertising of residential real estate for sale, rent, or financing.
  


All publishers should print at the beginning of their real estate advertising section a notice as set forth in the federal regulation.

All real estate advertised herein is subject to the Federal Fair Housing Act, which makes it illegal to advertise any preference, limitation, or discrimination because of race, color, religion, sex, handicap, familial status, or national origin, or intention to make any such preference, limitation, or discrimination.

We will not knowingly accept any advertising for real estate which is in violation of the law.  All persons are hereby informed that all dwellings advertised are available on an equal opportunity basis.

H.
Businesses.


A “Going Out Of Business” sale is not specifically neglected by state or federal law, except laws generally regulating fraud, deceptive and misleading advertising, or consumer protection laws.  Many municipalities in Kansas have adopted a more or less uniform code of city ordinances which regulate such sales.  In addition to a required permit, the dates of the sale must be stated and cannot be more than 60 days after the issuance of the permit, and at least two years must elapse between “fire sales” and similar promotions.  Retailers must refrain from “employing any untrue, deceptive or misleading advertising” but newspapers are exempted from any liability so long as they act in good faith without any knowledge of any false deceptive or misleading character or without knowledge that the ordinance was not followed.

I.
Firearms.

There are no specific regulations of firearms advertising per se.  Gun sale regulations are numerous, however, and the chief issue for newspapers is avoiding any knowing publication of an offer for an illegal sale.


Firearm sales fall into two general categories:  licensed dealers and unlicensed individuals.  Dealers must comply with any federal, state and local laws.  They may not sell firearms to residents of other states than where the dealers’ premises are located, or to any person under 18, for ______ and ammunition or 21, for handguns.  Dealers may sell firearms at gun shows within the dealer’s state and may take orders at shows in other states, but then must either deliver the guns within the dealer’s state or ship to a dealer in the purchaser’s state for delivery. 


Unlicensed persons may only sell to a person of legal age in the seller’s own state.


Newspapers are now under interest group pressure to discontinue accepting classified ads for gun sales as a matter of editorial policy.  The self-called “Campaign to Close the Newspaper Loophole” emphasizes that individual sellers do not have to conduct background checks on purchasers and urges newspapers not to accept ads from unlicensed sellers.  But, to repeat, such ads are legal.

H.
Miscellaneous Specifictc \l2 "G.
Miscellaneous Specific
1.
Adoption.tc \l3 "1.
Adoption.  Kansas law prohibits advertising by a person which is not a licensed child placement agency, that such person will adopt, find an adoptive home or otherwise place a child for adoption.
 The Kansas Attorney General has ruled this law unconstitutional at least as far as the "will adopt" proscription,
so individuals may place advertising seeking to find a child to adopt by themselves. 

2.
American Flag and Paraphernaliatc \l3 "2.
American Flag and Paraphernalia.  It is unlawful to use the American Flag for any advertising purposes in any manner.
  Another restrictive prohibition is contained in 4 U.S.C. Section 3 where substantial prohibitions are set out for any person, who, within the District of Columbia, in any manner for exhibition or display uses the flag to advertise a product.  This statute does not apply to other states.  However, early Supreme Court decisions indicate Congress could, at any time impose the same restrictions upon the states.  There are no specific penalties contained in federal or state statutes regarding the use of flags in advertisements, and the statute uses only cautionary language.

3.
Employment.tc \l3 "3.
Employment.  It is unlawful in Kansas for an employer, employment agency or labor organization to advertise employment opportunities or membership including any form of discrimination on basis of race, religion, color, sex, physical handicap, national origin or ancestry.  Licensed employment agencies shall not publish or cause to be published any false or fraudulent advertisement concerning or relating to work or employment.
 

4.
Funeral Homes.tc \l3 "4.
Funeral Homes.  Kansas law regarding the licensing of embalmers states that embalmers can use general advertisements regarding the services they offer, but cannot solicit business.  Also, it is improper to use any untrue, misleading or improbable statements in advertising by embalmers and funeral homes.
 

5.
Legal Notices and Legal Advertisementstc \l3 "5.
Legal Notices and Legal Advertisements.   To have legal effect, legal notices and advertisements may only be advertised in official newspapers.  An official newspaper is a newspaper: 

(
that has been published at least weekly, fifty times a year;

(
has been so published for at least five years prior to becoming a qualified legal publication;

(
be entered at the post office as a periodical class mail matter;

(
has a general circulation on a daily, weekly, monthly or yearly basis in the county in which the newspaper is the official legal publication; and

(
printed in the state of Kansas and published in the county where it is the official publication, unless there is no newspaper printed in that county with a general circulation.
  

A legal notice or advertisement is any matter required by law to be published by political subdivision or a part of a court proceeding in this state.
  The allowable charges for publishing a legal notice or advertisement is that charged to commercial customers or a rate established by statute

Legal rates may not be increased by more than 15 percent per year.
  The Kansas Attorney General believes that once the legal rates have been chosen, a newspaper is prohibited from changing the commercial rate if that would cause more than a 15 percent increase.  In addition, the publisher of the official newspaper which publishes legal advertisements must file a card with the county clerk in which the newspaper is located showing the rate for legal advertisements which shall be effective for a period of one year from July 1 on or before which the filing is made.


6.
Publication Oversight.  Kansas law provides a remedy when a newspaper fails to publish all of the notices required by a particular statute.  Whenever any legal notice or advertisement is required to be published three or more consecutive times, no action taken or authority exercised by a public body is deemed invalid on account of the newspaper’s oversight in failing to publish one of the notices if compliance with the number of publication requirement is achieved prior to the taking of such action or exercise of authority.

7.
Regulated Sports.tc \l3 "6.
Professional Boxing Matches. Kansas statutes allow a commission to regulate professional boxing, kickboxing, martial arts and karate.  The commission may petition a court to stop an unlicensed event from advertising.

8.
Registered Securities.tc \l3 "7.
Registered Securities.  Securities registered with the Kansas Securities Commissioner cannot be advertised in any misleading manner calculated to deceive the purchaser, or investor or the registration statement of the securities can be denied effectiveness, suspended or revoked.
 

9.
900 Telephone Numbers.  Federal law requires that all 900 advertisements must disclose the charge per call or minute together with any additional fees ( with details of all types of costs and charges), and if the caller is under 18 years old, that the consent of parent or guardian is required.  The disclosure must be in the same language as the advertisement, in contrasting color, parallel to the base of the copy, placed adjacent to the presentation of the pay per call number, and be at least one-half the size of the type used for the number display.

10.
Tobacco Products.   As of 2018, tobacco products, not just cigarettes and smokeless tobacco, are generally subject to federal warning label requirements.  Cigarette advertisements must carry one of the forms of Surgeon General's warnings and conform to the format used by the federal Cigarette Liability Act.
  The label with warning must be conspicuous and legible, contrasting in typography, layout and color with all other material in the advertisement.  Federal law also provides that  smokeless tobacco advertising must carry labels approved by the FTC.
  

As of August, 2018, cigars are also subject to federal warning requirements.  Otherwise, sale of tobacco products that are neither cigarettes, cigars, nor smokeless tobacco are not subject to the same rules.  Kansas tax law provides some guidance for what tobacco products are not subject to warning requirements: "'Tobacco products' means cigars, cheroots, stogies, periques; granulated, plug cut, crimp cut, ready rubbed and other smoking tobacco; snuff, snuff flour; cavendish; plug and twist tobacco; fine cut and other chewing tobaccos; shorts; refuse scraps, clippings, cuttings and sweepings of tobacco, and other kinds and forms of tobacco, prepared in such manner as to be suitable for chewing or smoking in a pipe or otherwise, or both for chewing and smoking. Tobacco products do not include cigarettes."  Meanwhile, cigarettes are defined as "any roll for smoking, made wholly or in part of tobacco, irrespective of size or shape, and irrespective of tobacco being flavored, adulterated or mixed with any other ingredient if the wrapper is in greater part made of any material except tobacco" under K.S.A. 79-3301(d).  

11. 
Auto Dealers.
  Many states provide advertising guidelines for auto dealers, however Kansas does not.
 Auto dealers are governed by the Consumer Protection Act.
  However, certain practices are prohibited and therefore may not be advertised.  These include sale off premises and sales by dealers who do not disclose their dealer status.
  No retailers are permitted to “pay the sales tax” on a retail sale (except for vending machines).  K.S.A. 79-3605.

12.
Lease purchase contracts (rent to own).
   Recently, “rent to own” stores have become popular in Kansas.  Kansas law now regulates advertisements involving the lease-purchase of personal property.  Advertisements which state the dollar amount of any payment and the right to acquire ownership of the property must also “clearly and conspicuously” state:

(
The transaction advertised is a lease-purchase agreement.

(
The total number of payments necessary to acquire ownership of the property.

(
The consumer acquires no ownership rights if the total amount necessary to acquire ownership is not paid.


The law expressly states that the owners and personnel of a newspaper or other advertiser are not liable for violations of the lease purchase law.

13.
Miscellaneoustc \l3 "10.
Miscellaneous.  Kansas law contains many other advertising restrictions.  These advertising restrictions mainly apply to the advertiser and not to the advertisement publisher.  The following list contains examples of  various other existing prohibitions.

(
Commercial feeding stuffs for livestock, poultry and pets.

(
Commercial fertilizer.

(
Certified or registered agricultural seeds.
 

(
Eggs.

(
Vehicle and mobile home dealers and salesmen.
 

(
Life insurance.
 

(
Swine that are specific pathogen free.

(
Kansas Food, Drug & Cosmetic Act.
 

(
Prescription drugs.
 


NOTES
Max Kautsch is a graduate of the University of Kansas and Washburn Law School.  He practices First Amendment, media and communications law, counseling clients and appearing before Kansas courts on behalf of press interests, and conducting seminars and informational sessions related to Kansas open government law with attorneys and members of the press alike.  He is the Kansas Hotline Attorney for the Kansas Press Association.
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